TH'S OPI NI ON WAS NOT WRI TTEN FOR PUBLI CATI ON

The opinion in support of the decision being entered today (1)
was not witten for publication in a law journal and (2) is
not bi ndi ng precedent of the Board.

Paper No. 15

UNI TED STATES PATENT AND TRADEMARK OFFI CE

BEFORE THE BOARD OF PATENT APPEALS
AND | NTERFERENCES

Ex parte ANDREWJ. HULAK

Appeal No. 97-3196
Application No. 08/569, 275

Bef ore CALVERT, ABRAMS and FRANKFORT, Admi nistrative Patent
Judges.

ABRAMS, Admi ni strative Patent Judge.

DECI SI ON ON APPEAL

This is an appeal fromthe decision of the exam ner

finally rejecting clainms 21-32. dains 1-20 have been

1 Application for patent filed Decenber 8, 1995.
According to appellant, this application is a continuation-in-
part of Application 08/ 225,576, filed April 11, 1994, now
abandoned.
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cancel ed and cl ai ns 33-40 have been w thdrawn from
consideration as being directed to a non-el ected invention.
No cl ai ns have been al |l owed.

The appellant's invention is directed to a | ocking device
for a tractor trailer air hose coupling. The subject matter
before us on appeal is illustrated by reference to clains 21
and 27, which read as foll ows:

21. A two piece locking device for a trailer or
container carrier air hose coupling secured with a padl ock

t hrough mat chi ng hasp hol es conpri sing:

(1) a hasp holed flange and an insert hole on a face of
a rectangul ar cage, and

(2) a hasp holed flange with a tongue or pin insert
which fits through the insert hole and into an air hole in the
coupl i ng.

27. A two piece gladhand | ocking device fabricated from
sheet steel conprising:

(1) a rectangul ar holed cage wth an adj acent
per pendi cul ar sem circular flange with hasp hole; and

(2) a hasp holed semcircular flange with a tongue
i nsert.
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THE REFERENCES

The references relied upon by the exam ner to support the

final rejection are:

Br at zl er 4,571, 964 Feb. 25,
1986
Renne 5,076, 077 Dec. 31,
1991
Adans, Jr. (Adans) 5,246, 345 Sep. 21,
1993

THE REJECTI ONS?

Claim 32 stands rejected under 35 U S.C. § 112, first
par agr aph, as bei ng based upon a specification which fails to
provi de support for the invention as now cl ai ned.

Clainms 21-32 stand rejected under 35 U.S.C. § 112, second
par agraph, as being indefinite for failing to particularly
poi nt out and distinctly claimthe subject matter which the

appel l ant regards as the invention.

2 Arejection on the basis of the judicially created
doctrine of obviousness-type double patenting was w thdrawn by
t he exam ner upon the filing of a term nal disclainer.
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Clains 27-30 stand rejected under 35 U.S.C. §8 102(b) as
bei ng anti ci pated by Renne.

Clains 31 and 32 stand rejected under 35 U S.C. § 103 as
bei ng unpat ent abl e over Renne.

Clainms 21-24 and 26 stand rejected under 35 U.S.C. § 103
as being unpatentable over Bratzler in view of Renne.

Claim 25 stands rejected under 35 U.S.C. § 103 as being
unpat ent abl e over Bratzler in view of Renne and Adans.

The rejections are explained in Paper No. 6 (the final
rejection).

The opposing viewpoints of the appellant are set forth in

Paper No. 13 (the suppl enental Appeal Brief).

OPI NI ON
The Rej ection Under Section 112, First Paragraph

The exam ner has objected to the specification as
originally filed because it does not provide support for the
limtation in claim32 that the rough edges of the | ocking
device are renoved by “burnishing.” W agree with the
exam ner that this termis not explicitly recited in the
specification, and are not persuaded by the appellant’s
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argunents that it should not be considered to be new matter.
This rejection is sustained.
The Rejection Under 35 U . S.C. 8 112, Second Paragraph

There are four parts to this rejection. The first is
that the term*“rectangular,” as used in clainms 21, 27 and 31,
is indefinite, inthat it is not clear whether the appell ant
is applying it to the shape of the cage or the shape of the
channel that extends through the cage. W do not agree. The
explicit language used in the claimis that the “cage” is
rectangular. There is no nention of a channel extending
t hrough the cage. The common definition of “cage” is a box or
encl osure havi ng sone openwork.® To state that this cage is
“rectangular” in our view indicates to one of ordinary skill
inthe art that the walls of the cage are of rectangul ar shape
and neet at right angles. This clearly is supported by the
di scl osure of the invention. The fact that the clai mlanguage
is broad does not cause it to be indefinite.

The second item of alleged indefiniteness concerns what

is “fabricated” in clainms 22, 24, 25 and 30. In our opinion

3 See, for exanple, Merriam Wbster’s Collegiate
Dictionary, Tenth Edition, 1996, page 160.
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the artisan woul d understand this to nmean that it is the

“l ocki ng device” which is “fabricated,” for that is the item
to which each of these clainms is directed, and the |anguage of
the clains does not contain further restrictions. Thus, we

al so do not agree with the exam ner here.

Nor do we agree that the term“adjacent” in claim27 is
indefinite. To state that there is a flange “adjacent” to a
cage is not an inaccurate statement, in view of the
di scl osure, although it is a broad manner in which to set
forth the relationship between these two conponents. However,
as we stated above, a claimis not indefinite sinply because
its | anguage i s broad.

Wth regard to claim 28, the examner’'s point is well
taken, for the dependent claimsets forth the hasp holes for
t he second tine.

In summary, it is our opinion that indefinite | anguage
appears only in claim?28, and therefore the rejection wll be
sustained with regard to that claimonly.

The Rejection Under Section 102

Clainms 27-30 stand rejected on the basis that the subject

matter recited therein is anticipated by Renne. Anticipation
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is established only when a single prior art reference

di scl oses, expressly or under the principles of inherency,
each and every elenent of the clained invention. See RCA
Corp. v. Applied Digital Data Systems, Inc., 730 F.2d 1440,
1444, 221 USPQ 385, 388 (Fed. Cir.), cert. dismssed sub nom,
Hazel tine Corp. v. RCA Corp., 468 U. S. 1228 (1984). The |aw
of anticipation does not require that the reference teach what
the applicant is claimng, but only that the claimon appeal
"read on" sonething disclosed in the reference, i.e., al
[imtations of the claimare found in the reference. See

Kal man v. Kinberly-Cark Corp., 713 F.2d 760, 772, 218 USPQ

781, 789 (Fed. Gir. 1983), cert. denied, 465 U S. 1026 (1984).

| ndependent claim 27 requires that there be a
“rectangul ar holed cage.” As we pointed out above, a cage is
an encl osure. Renne di scl oses an “encl osing unit 12"
conprising a stationary nenber 31 and a pivoted nenber 32.
The term “cage” in the appellant’s clains therefore nust be
read on both menbers of Renne’s enclosing unit 12. The

“adj acent perpendicular semcircular flange with hasp hol e”
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requi red by the claimreads on hasp 45 of Renne. \Wat renains
of the claimlanguage is “a hasp hol ed sem circul ar flange
with a tongue insert.” Wile Renne discloses a hasp hol ed
semcircular flange 35, this el enent does not have a tongue
insert. The only tongue present in the Renne device is
nmount ed on the cage, that is, on stationary nenber 31, which
is a part of the cage and not the sem circul ar flange.

It therefore is our opinion that the subject matter of
claim 27 does not read on the Renne device, and thus is not
anticipated by this reference. The rejection of independent
claim27 and, it follows, of dependent clains 28-30, therefore
i S not sustained.

The Rej ections Under Section 103

In rejecting clains under 35 U. S.C. 8§ 103, the exam ner
bears the initial burden of presenting a prima facie case of
obvi ousness (In re Rijckaert, 9 F.3d 1531, 1532, 28 USPQd
1955, 1956 (Fed. Cir. 1993)), which is established when the
teachings of the prior art itself would appear to have

suggested the claimed subject matter to one of ordinary skil
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inthe art (Inre Bell, 991 F.2d 781, 783, 26 USPQ2d 1529,
1531 (Fed. Gir. 1993)).

Clainms 31 and 32 stand rejected as bei ng unpatentabl e
over Renne. As we pointed out above in our discussion of the
Section 102 rejection based upon Renne, the reference fails to
di scl ose the subject matter required by independent claim 27,
fromwhich clains 31 and 32 ultinately depend. Considering
this reference in the context of Section 103 does not
alleviate that deficiency, since we fail to perceive any
t eachi ng, suggestion or incentive which would have | ed one of
ordinary skill in the art to nodify the Renne structure in
such a fashion as to conformto the terns of claim27. This
being the case, we will not sustain the rejection of dependent
clainms 31 and 32.

Clainms 21-24 and 26 stand rejected as being obvious in
view of the teachings of Bratzler in view of those of Renne.
Bratzler is directed to a lock for a trailer hitch. Wile the
Bratzl er device has sone features in common with that which is
recited in claim?2l, there are sone key differences. First of
all, the Bratzler “cage” is cylindrical rather than
rectangular, as required by the claim And this is for good
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reason, for the trailer hitch structure which it is to receive
is of essentially circular cross-section, and fits closely
therein. Thus, it is our view that one of ordinary skill in
the art would not have been notivated to substitute a
rectangul ar cage for the cylindrical structure disclosed by
Bratzler. Second, whereas the claimspecifies that there be a
hasp hol ed flange “and” an insert hole on “a” face of the
rectangul ar cage, in the Bratzler arrangenent the
correspondi ng hasp holed flange 25 is |ocated on the opposite
side of the “cage” fromthe insert hole 24 that receives the
tongue. Thus, even if it were considered, arguendo, to have
been obvious to substitute a rectangul ar cage for the
cylindrical one disclosed by Bratzler, the reference teaches
| ocating the two conponents naned above on opposite faces.
Finally, the exam ner has presented no evidence that would
support a conclusion that one of ordinary skill in the art of
securing air hose couplings would have been notivated to
utilize a trailer hitch [ ock for that purpose.

For the foregoing reasons, it is our view that the

teachings of Bratzler and Renne fail to establish a prim
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facie case of obviousness with regard to the subject natter of
i ndependent claim?21. This being the case, we will not
sustain the rejection of claim21 or of clainms 22-24 and 26,
whi ch depend therefrom

Addi ng Adans to the other two references in the rejection
of claim25 fails to cure the problens present in the basic

rejection. The rejection of claim25 also is not sustained.

SUMVARY
The rejection of claim32 under 35 U.S.C. 8§ 112, first
par agr aph, is sustai ned.
The rejection of claim28 under 35 U . S.C. § 112, second
par agr aph, is sustai ned.
None of the other rejections are sustained.

The decision of the examner is affirned-in-part.
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No tinme period for taking any subsequent action in

connection wth this appeal

§ 1.136(a).

PATENT

AFFI RVED- | N- PART

| AN A. CALVERT

Adm ni strative Patent Judge)
)
)

)
NEAL E. ABRAMS

Adm ni strative Patent Judge)
)

)

)
CHARLES E. FRANKFORT )

Adm ni strative Patent Judge)
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Janmes K. Luchs
32 Hayloft Crcle
W | m ngton, DE 19808
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